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PREFACE TO THE SECOND EDITION

In the two years since this report was first published, several
significant developments have occurred concerning the possible
prosecution of former Communist Party of Kampuchea (CPK) officials for
the horrendous crimes committed during the Democratic Kampuchea (DK)
regime. One of the proposed candidates, Kae Pok, has died. Also, the issue
of accountability remains invigorated through the discovery or release of
additional evidence that further implicates the seven CPK officials identified
in the report as candidates for prosecution. In addition, further negotiations
have taken place between the United Nations and the Royal Government of
Cambodia over the establishment of a “mixed” ftribunal to try senior
suspects.

Like the demise of CPK supreme leader Pol Pot in 1998, the passing
of Party Central Committee member Pok in February 2002" ended
possibilities for his prosecution, even as additional evidence emerged
connecting him to mass killings, including admissions of guilt by Pok
himself.?

The cases presented against the other six suspects identified in the
report have nevertheless continued to build. Increasingly incriminated in
ordering and abetting executions are CPK Deputy Secretary Nuon Chea,
CPK Standing Committee member Ta Mok, and probable CPK Central
Committee members Meah Mut and Sou Met,* while new indications of

"“Former Khmer Rouge Military Chief Dies,"” Reuters, Phnom Penh, February 16, 2002. Pok was
afflicted by abnormal blood pressure and diabetes, and had suffered a stroke before he died.

2 As discussed in our original report, the “confessions” of CPK cadre arrested for alleged
“treason” include credible evidence of Pok’s responsibility for the killings of officials of the Khmer
Republic, which was defeated by the CPK in April 1975. Newly available “confessions” recount details of
his oversight of such killings. See Koy Thuon alias Khuon alias Thuch, “On the Plan to Set Up the
Grassroots in 106 and Set Up My CIA Links to the Thailand Side,” February 23, 1977, pp. 3-4. The
report’s evidence of Pok's complicity in large-scale executions of CPK cadre is buttressed by his recently
revealed secret autobiography, Pravaot ta-sou robdh lok Kae Pok tang pi chhnam 1957 mok daf
pachchubén (séamngat) [“The History of Mr Kae Pok's Struggle, from 1957 to the Present (Secret)’] (no
date, but dated by context to 1998 or 1999). On February 22, 2001 in Siem Reap, Cambodia, Pok agreed
to discuss some of the evidence against him with report author Heder, on the condition that his remarks
not be made public while he was alive. He conceded that as secretary of the CPK North (later Central)
Zone Committee, he had implemented a CPK policy of killing Khmer Republic officials, initiated the arrest
and ordered the execution of alleged “traitors” among CPK members subordinated to him, and followed
orders from his superiors to “assist” in the arrest of other alleged “traitors” in the CPK ranks, whom he
knew would be executed after interrogation by the CPK security service headquarters, S-21, in Phnom
Penh. Pok's admissions with regard to initiating arrests were corroborated in an interview by Heder with
the former third-ranked member of the North Zone Committee, Pich Cheang alias Thau, on 14-15 May
2001 in Anlung Veng, Cambodia. Cheang accused Pok of applying the label of traitor to arrest cadre
whom the zone secretary suspected of opposing CPK policies.

* In his autobiography and interview, Pok identified Nuon as ordering -arrests of CPK cadre for
interrogation and execution, backing up the documentary evidence presented in our report concerning
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knowledge of the kKillings reinforce the identification of CPK Standing
Committee member leng Sary and CPK Central Committee member Khieu
Samphan as candidates for trial.* These developments suggest that if
vigorous and impartial judicial investigations had been conducted over the
past two years, much more evidence would have been adduced, further
clarifying individual responsibility for CPK-era crimes.

As in the 1997-2001 period described in our report, however,
subsequent progress toward such an accounting has been slow and
remains imperfect. It has been marked by important differences between the
Royal Government and the United Nations. It remains subject to
controversy concerning the need to ensure compliance with minimum
international standards of due process, on the one hand, and the desire to
make significant steps toward ending the total impunity enjoyed by senior-
level perpetrators of CPK atrocities, on the other. Cambodian legislation
providing for participation by United Nations’-nominated judges,
prosecutors, and other court personnel in “Extraordinary Chambers” of the
Cambodian judiciary came into force in August 2001, but without
amendments requested by the United Nations’ Office of Legal Affairs —
backed by Secretary-General Kofi Annan — to ensure adherence to
international fair trial standards, and therefore without a memorandum of
understanding between the Cambodian government and the United Nations
confirming the latter’s participation. In the absence of further amendments,

Nuon's role in CPK atrocities. Pich Cheang also asserted that Nuon directed such purges in the North
Zone. Pok claimed in response to a question posed by Heder that Mok, in his capacity as Southwest
Zone Party secretary, carried out the power to arrest cadre and either kill them locally or send them to
Phnom Penh for extermination. Regarding Mut, who was secretary of the DK naval Division 164 based
in Kampung Saom, newly reviewed “confessions” accuse him of arbitrarily executing cadre and
combatants who challenged his authority and activities. See Chey Chhan, “Activities of the Divisions 164
Committee in Which | Was Involved,” November 21, 1976, pp.1-12. This allegation was supported in
Heder's interview of the former secretary of the CPK Kampung Saom Committee, Thuch Rin alias Krin
on October 29, 2001 in Paris, France. Finally, concerning Met, who was secretary of DK Air Force
Division 502, further research into “confessions” has revealed passages according to which he oversaw
the arrest of cadre and others assigned to penal labor in the construction of an airfield in Kampung
Chhnang province, who were then transferred to S-21 for execution. See Yeum Sam-ol alias Nha,
“Report,” November 11, 1978, p.1; and “On a Number of Problems About Which | Have Not Yet
Reported,” December 16, 1978, pp.21-22. Meah Mut corroborated this in an interview with Heder in
Phnom Penh on February 15, 2001.

* Pok’s autobiography recalls his discussions with Sary about killings of ordinary Cambodians in
the countryside, which Sary is said to have dismissed as an inevitable result of radical revolutionary
change. The case in our report that Samphan, as chairman of the CPK Office 870, knew of murderous
purges is strengthened by the “confessions” of Phok Chhay alias Tauch, an assistant to Pol Pot, which
confirm that one function of this Office 870 post was taking notes when Standing Committee members
met to discuss military and security affairs. Chhay also describes how Samphan worked closely with
Nuon on internal Party matters. See Phok Chhay alias Tauch, “On My Activities in the Organization's
Office,” April 5, 1977, pp.1-4; “Traitorous Links with Whom | Had Contact in the Organization's Office,”
April 6, 1977, p.2; “On the CIA's Plans,” April 7, 1977, p.7. Samphan's proximate relationship with Nuon
was confirmed during Heder’s interview of DK-era Foreign Ministry cadre Thiounn Prasith on October
27,2001 in Paris.
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Annan instructed the Office of Legal Affairs in February 2002 to conduct no
further negotiations with- the government about United Nation’s participation,
citing scepticism that the Extraordinary Chambers could function
independently, impartially and objectively.®

These developments reflected concerns, endorsed by a coalition of
Cambodian human rights and humanitarian organizations,® that
governmental control over Cambodian jurists could pervert the course of
accountability” notwithstanding the novel “super-majority” formula
introduced into the Cambodian legislation by United States diplomats to
ensure a significant role for United Nations-nominated judges. Critics of
Annan’s decision condemned it as precipitously and arbitrarily precluding
efforts by domestic and international advocates of accountability to work
with and on the Cambodian judiciary to achieve some sort of credible trial,
thus effectively promoting impunity.? The UN withdrawal was opposed not
only by the Cambodian government itself, but also by the United States,
Japan, France, Russia, India, and leading members of the Association of
Southeast Asian Nations.® It was further opposed by Annan’s own Special
Representative for Human Rights in Cambodia, law professor Peter
Leuprecht, who publicly complained that if the secretary-general stuck to his
position, he would be aiding and abetting Khmer Rouge impunity.” The UN
High Commissioner for Human Rights, Mary Robinson, held similar views."

* United Nations, “"Highlights of the Noon Briefing by Fred Eckard, Spokesman for the Secretary-
General of the United Nations, UN Headquarters, New York, February 8, 2002: UN Drops Talks with
Cambodia Over Khmer Rouge Trial.”

° Cambodian Human Rights Action Committee, “Press Release,” Phnom Penh, February 21,
2002.

" For a trenchant assertion of such views, see Raymund Johansen, “Thoughts on the United
Nations Decision to Cease Negotiations with the Cambodian Government on Establishing a ‘Mixed’ KR
Tribunal,” February 14, 2002. Johansen, a lawyer previously working at the Documentation Center of
Cambodia, posted this comment to members of the Center’s board of foreign advisors. For similar, but
less elaborate comments by other observers, see Seth Mydans, “U.N. Ends Cambodia Talks on Trials
for Khmer Rouge,” New York Times, February 9, 2002 and “Khmer Rouge Trials Won't Be Fair, Critics
Say,” New York Times, February 10, 2002.

* For trenchant statements of this position, see Tom Fawthrop, “UN Walkout Could Deny Khmers
Chance for Justice,” Bangkok Post, February 15, 2002, and Tony Kevin, “How the UN Broke Faith with
Cambodia,” Canberra Times, February 18, 2002; for a more nuanced cry for justice, see Youk Chhang,
“Cambodia Won't Easily Find Justice on Its Own,” New York Times, February 14, 2002.

? See "Statement from the Royal Government of Cambodia in Response to the Announcement
of UN Pullout from Negotiations on Khmer Rouge Trial, Phnom Penh, February 2002"; “Cambodia
Stunned by UN Withdrawal from Khmer Rouge Trial,” AFP, Phnom Penh, February 9, 2002; and
“Cambodia Says It Will Press Ahead with Khmer Rouge Trial,” Reuters, Phnom Penh, February 9, 2002.

' “UN Abets Khmer Rouge Impunity,” Asia Times, June 12, 2002.

" “UN Official: Khmer Rouge Leaders Must Face Justice,” VOA, Phnom Penh, August 22, 2002;
“Impasse Thaws on Khmer Rouge: UN May Relent on Tribunal's Makeup,” Chicago Tribune, August 23,
2002.
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After demarches by France, Japan, and Australia, backed by the
United States and other member-states,™ the secretary-general agreed in
August 2002 that the Office of Legal Affairs would resume negotiations if he
were given a mandate by the Security Council or the General Assembly to
do so. The secretary-general continued, however, to express concerns that
the envisaged trial would not meet international legal standards.® In
November, the Third Committee of the UN General Assembly adopted a
resolution instructing Annan to revive talks. The resolution welcomed the
2001 Cambodian legislation that Annan had previously considered to be
flawed, and called for a quick agreement with the government for UN
participation based upon that law. While emphasizing “the importance of
ensuring the impartiality, independence and credibility” of a trial and
appealing to the Cambodian government to guarantee this, the resolution
provided only vague reference to international standards.™ Put forward by
Japan and France despite misgivings from other member-states, the
resolution was passed by the Assembly’s Third Committee with abstentions
by several states with a strong record of human rights promotion, whose
representatives complained it did not call strongly enough for a fair trial.” In
undertaking to carry out the General Assembly’s mandate, Annan vowed
that his Office of Legal Affairs would conduct negotiations “in such a way as
to ensure that prosecutions and trials ... comply with established
international standards regarding the independence and impartiality of the
judiciary, the effectiveness, impartiality and fairness of prosecutors and the
integrity and credibility of the legal process.” While domestic and
international human rights groups continued to question the possibility of a
credible process,” anti-impunity activists called upon both sides to

2 “*Govt Optimistic on KR Trial,” Cambodia Daily, July 4, 2002; “Reported UN Snub on KR
Shocks Gowt,"” Cambodia Daily, July 5, 2002; “UN Wants Mandate Before Resuming Talks on Khmer
Rouge Trial,” Kyodo, Bandar Seri Begawan, July 29, 2002; “Japan Appeals for Support for Khmer Rouge
Tribunal,” Kyodo, Bandar Seri Begawan, August 1, 2002.

™ United Nations, “Daily Press Briefing by the Office of the Spokesman for the Secretary-
General,” August 20, 2002; “Cambodia Welcomes New UN Overture on Khmer Rouge Tribunal,” AP,
Phnom Penh, August 21, 2002; “Annan Could Resume Cambodia Talks,” AP, United Nations, August 21,
2002; "Annan Opens Door for Talks on Khmer Rouge Trials,” Reuters, United Nations, August 21, 2002;
UN News Center, “Mandate from Key UN Bodies Needed to Restart Talks on Khmer Rouge Trials,”
August 20, 2002.

“ For the text, see United Nations, General Assembly, Third Committee, “Khmer Rouge Trials”
(A/C.3/57/L.70), November 13, 2002.

' United Nations, General Assembly, Third Committee, Press Release, “Third Committee
Recommends Continuation of Office of High Commissioner for Refugees Through End of 2008”
(GA/SHC/3728), November 19, 2002; see also Youk Chhang, “Ease Doubts About the KR Trial,”
Cambodia Daily, November 28, 2002.

'® etter of Kofi Annan to Mr. Jan Kavan, President of the General Assembly, November 22, 2002.

" “Groups Urge U.N., Government to Create Khmer Rouge Tribunal,” AFP, Phnom Penh,
December 9, 2002; Amnesty International, Cambodia: Special Khmer Rouge Tribunals in Cambodia —
Justice Is Not Served by Diluting International Standards (ASA 23/012002), December 17, 2002; Human
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compromise in order that the accused not go untried and not to allow
“insistence on near perfect justice [to] risk losing the good for the sake of the
unattainable.”® In this context, the full General Assembly approved the text
of the Third Committee’s resolution in December 2002, and talks between
the UN and the Government of Cambodia resumed. Coincident with this first
round of discussions in January 2003, the government asserted that the
Cambodian judiciary had overcome many of its previous weaknesses.? A
review by the UN’s own human rights monitor of progress toward judicial
reform in the country suggested otherwise,” however, as had another
General Assembly resolution, which expressed concern about “interference
by the executive in the independence of the judiciary.”

In view of these developments, the Office of Legal Affairs reintroduced
the UN’s original proposal, according to which the court would have majority
participation by UN-nominated personnel as well as a single, UN-nominated
prosecutor. The government, on the other hand, insisted upon the formula
contained in the 2001 legislation, which provided for majorities of
Cambodian judges in each of the chambers and two co-prosecutors, one
international and one Cambodian.® Japan, France, Australia and other
governments, with US support, responded to this impasse by demanding
that the UN focus on those parts of the resolution requiring it to conclude an
agreement based on the 2001 law.** In March, UN representatives went to
Phnom Penh for a second round of talks, with the US, Japan and Australia,
among others, publicly urging compromise.®

Rights Watch, Cambodia: Khmer Rouge Tribunal Must Meet International Standards, December 19,
2002.

s David Scheffer, "Justice for Cambodia,” New York Times, December 21, 2002. See also
“Researcher Urges Cambodian and U.N. Negotiators to Narrow Differences in Tribunal Talks,” AP,
Phnom Penh, January 4, 2003.

* United Nations, General Assembly, “Resolution Adopted by the General Assembly: Khmer
Rouge Trials” (A/RES/57/228), December 18, 2002.

® Cambodian Mission to the United Nations, “Statement by the Cambodian Delegation to the
United Nations Regarding the Establishment of Extraordinary Chambers Within the Courts of
Cambodia,” January 13, 2003.

2 Cambodia Office of the High Commissioner for Human Rights, “Note on Legal and Judicial
Reform for the Mid-Term Consultative Group of Donors Meeting, January 2003.”

” United Nations, General Assembly, “Resolution Adopted by the General Assembly: Situation of
Human Rights in Cambodia” (A/RES/57/225), December 18, 2002.

* United Nations, General Assembly, “Report of the Secretary-General on Khmer Rouge Trials”
(A/57/769), March 31, 2003; See also “Sans conviction, 'ONU a repris la négociation sur le process des
dirigants Khmers Rouges,” Le Monde, January 24, 2003.

* “Khmer Rouge: ‘Last Chance’ for Justice,” Asia Times Online, February 19, 2003.
» “UN Arriving Today for KR Trial Talks,” Cambodia Daily, March 13, 2003.
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As a result of the March 2003 talks, the UN and the Government of
Cambodia initialled a draft agreement for UN participation along the lines of
the 2001 law, with some simplifications of the court structure — but the
super-majority procedure retained — and a clarification of the right of
accused to choose foreign counsel, if they so desired. The provisions of the
agreement did not resolve the contentious issue of the Royal Amnesty
granted to leng Sary in 1996, but rather specified that the Extraordinary
Chambers themselves could decide whether the amnesty should be
upheld.?

The March 2003 agreement provided, in short:

- for prosecution of “senior leaders of Democratic Kampuchea and
those who were most responsible for” DK-era atrocities (including
genocide, crimes against humanity, grave breaches of the Geneva
Conventions and certain other crimes);

- for two extraordinary chambers within the Cambodian court system:
a trial chamber with three Cambodian judges and two international
judges and a supreme court chamber with four Cambodian judges
and three international judges;

- for two “co-prosecutors,” one Cambodian, one international,

- that if the judges cannot make decisions unanimously, the super-
majority formula requires an affirmative vote of four judges in the trial
chamber and of five judges in the supreme court chamber;

- that if the co-prosecutors disagree about whether to proceed with a
prosecution, one of them can request a decision from a pre-trial
chamber composed of three Cambodian and two international
judges, with an affirmative vote requiring a super-majority of at least
four judges;

- that the extraordinary chambers’ procedures will be in accordance
with Cambodian law and the fair trial standards set forth in Articles
14 and 15 of the International Covenant on Civil and Political Rights,
interpreted so as to allow the accused to engage foreign counsel.

When announcing the accord, Office of Legal Affairs Chief Hans Corell
called attention to a provision in it allowing the UN to withdraw its
cooperation if the Extraordinary Chambers failed to function properly.””
Reporting to the General Assembly on the pact, Kofi Annan restated his

* “Draft Agreement Between the United Nations and the Royal Government of Cambodia
Concerning the Prosecution Under Cambodian Law of Crimes Committed During the Period of
Democratic Kampuchea,” March 17, 2003, initialled by Hans Corell and Sok An.

¥ “Statement by Under-Secretary-General Hans Corell Upon Leaving Phnom Penh on March 17,
2003.”
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belief that greater international participation to ensure trial fairness would
have been preferable, and alluded to ongoing doubts about the judicial
credibility of the Extraordinary Chambers.® Similar concerns were soon
expressed by Amnesty International and Human Rights Watch, both of
which again emphasized insufficient guarantees of adherence to fair trial
standards.”

Advocates of the agreement did not deny problems, but appealed for
every effort to be made to make the most of it, in order to provide a degree
of accountability for CPK crimes, arguing that — given sufficient international
scrutiny and constructive endeavor — the problems might prove
manageable.®

Reservations surfaced again when the General Assembly’s Third
Committee adopted a resolution® by consensus in early May 2003
endorsing the draft Agreement,* which was followed by a similar resolution
adopted by the General Assembly itself in mid-May.* This set the scene for
the agreement’s possible future approval by the Cambodian legislature via
necessary amendments of the 2001 law, followed by finalization of the
details of UN-Royal Government cooperation.* Although the Third

* United Nations, General Assembly, “Report of the Secretary-General on Khmer Rouge Trials”
(A/57/769), March 31, 2003.

“ Amnesty International, Cambodia: Amnesty International’s Preliminary Views and Concerns
about the Draft Agreement for the Establishment of a Khmer Rouge Special Tribunal (23/003/2003),
March 21, 2003; and Kingdom of Cambodia: Amnesty International’s Position and Concerns Regarding
the Proposed “Khmer Rouge” Tribunal (23/005/2003, April 2003; Human Rights Watch, Serious Flaws:
Why the U.N. General Assembly Should Require Changes to the Draft Khmer Rouge Tribunal
Agreement, April 30, 2003.

» Suzannah Linton, “Comments on the Draft Agreement Between the United Nations and the
Royal Government of Cambodia Concerning the Prosecution Under Cambodian Law of Crimes
Committed During the Period of Democratic Kampuchea,” and John D. Ciorciari, “Brief Comments
Regarding the Draft Agreement Between the United Nations and the Royal Government of Cambodia,”
in Searching for the Truth (Number 40, April 2003). See also Seth Mydans, “Flawed Tribunal Is Better
Than None,” New York Times, April 16, 2003; “Cambodia Gears Up for Khmer Rouge Trials,” VOA
News, April 23, 2003; and Gregory H. Stanton, “Perfection Is the Enemy of Justice: A Response to

~ Amnesty International’s Critique of the Draft Agreement Between the U.N. and Cambodia”

(www.genocidewatch.org), April 2003.

* United Nations, General Assembly, Third Committee, “Khmer Rouge Trials” (A/C.3/57/L.90),
April 29, 2003.

* United Nations, General Assembly, Third Committee, “Third Committee Approves Draft
Resolution on Khmer Rouge Trials" (GA/SHC/3734), May 2, 2003.

* United Nations, Press Release, "General Assembly Approves Draft Agreement Between UN,
Cambodia on Khmer Rouge Trials” (GA/10135), May 13, 2003.

* Kingdom of Cambodia, Permanent Mission to the United Nations, “Statement by H.E. Mr. Ouch
Borith, Ambassador, Permanent Representative of the Kingdom of Cambodia to the United Nations,”
May 1, 2003.
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Committee’s resolution passed without a formal vote,*® some countries’
representatives voiced “serious concerns” about whether international
standards would be upheld by the Extraordinary Chambers, therefore
calling for their functioning to be closely monitored by the international
community.*

The concerns regarding the independence and impartiality of the
proposed Cambodian court identified when this report was first published
thus remain pertinent. Any legal proceedings that may arise out of a final
agreement between the UN and the Government of Cambodia warrant
strict, on-going scrutiny by the international community and even more so
by Cambodians themselves, including Cambodian human rights and
lawyers’ organizations and other civil society actors.

Stephen Heder, London, May 2003

#“U.N. Committee OKs Creation of Khmer Rouge Tribunal,” Kyodo, New York, May 2, 2003.
* “Nethertands Statement on the Khmer Rouge Trials,” UNGA, May 2, 2003.
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FOREWORD TO THE SECOND EDITION

This report is republished pursuant to the Accountability Project at the
Documentation Center of Cambodia (DC-Cam). The Accountability Project
began in April 2001 and now represents one of the core activities of the
Center. The project’s activities have been made possible through a major
grant from the Swedish International Development Coorperation Agency
(Sida) and generous support from the governments of The Netherlands,
Norway, and the United Kingdom.

The project has two major goals. The first is to produce information
that can serve as potential evidence in the prospective criminal trials of
certain former Communist Party of Kampuchea (CPK) officials. The second
is to foster reconciliation and cathartic discourse in Cambodia by developing
and presenting a more accurate history of the Democratic Kampuchea (DK)
period through interviews with former Khmer Rouge cadres.

To achieve its dual objectives, the Accountability Project has two
major parts. The first, which is related to the publication of this report,
involves analysis of documentary evidence. It focuses on the leaders of the
DK regime and other former CPK officials most likely to stand trial. Since
2001, members of the DC-Cam staff have worked to compile documentary
collections related to each of ten former CPK officials. The “Khmer Rouge
Dossiers” contain approximately 2,500 pages of documents, summarized in
one volume of over 300 pages.

The second part of the Accountability Project is interview-based and
involves locating and interviewing former CPK cadres to uncover legally and
historically important information. Subjects for interviews are selected from
DC-Cam’s extensive collection of official CPK biographies, which Khmer
Rouge authorities created for most new employees between 1975 and
1979.

DC-Cam holds 30,438 surviving biographical files, which note a
cadre’s birthplace and thus provide a convenient starting point for staff
investigations. Since the project began in 2001, DC-Cam staff members
have conducted over 1,000 interviews and transcribed nearly 17,000 pages
of those interviews in Khmer.

The republication of this report, prepared by scholar Stephen Heder
with international lawyer Brian Tittemore, represents a vital component of
the Accountability Project. In particular, it serves as a necessary analytic
companion to the Khmer Rouge Dossiers. It provides a detailed analysis of
how certain documents at DC-Cam may help to establish the legal
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responsibility of several key CPK officials for crimes against humanity. It is
the most authoritative such study to date, drawing from a wide range of our
documentary holdings, the archives of the Tuol Sleng Genocide Museum,
and outside sources. It persuasively demonstrates the potential evidentiary
value of such materials under applicable principles of law. As part of the
Accountability Project, it offers a major contribution to the search for justice
and historical clarity in Cambodia.

We wish to thank Sida and the OSI Development Foundation (a Swiss
charitable foundation) for their generous support of this book’s publication.

Youk Chhang, Director of DC-Cam
John D. Ciorciari, DC-Cam Legal Advisor
Phnom Penh, March 2004
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EXECUTIVE SUMMARY

Using newly available archival evidence, this report examines the
responsibility of seven senior officials for their roles in developing and
implementing the murderous policies of the Communist Party of
Kampuchea (CPK), known to its enemies as the “Khmer Rouge,” during the
mid- to late-1970s. While extensive work has been done to document and
analyze evidence of CPK crimes generally, this is the first comprehensive
legal analysis of available evidence against specific individuals for
international crimes. The report also sheds new light on how the CPK
designed and implemented policies of mass execution.

Previously-unpublished evidence concerning the planning and
conduct of the CPK’s execution policies confirms that these policies were
devised at the highest levels of the Communist Party and were implemented
through a coordinated chain of command. The policies targeted members of
three groups:

+ individuals associated with the former Khmer Republic regime;
» non-Communist members of the Cambodian population; and
» Party members, or “cadre,” within the CPK suspected of being traitors.

In the case of CPK cadre, the policies were generally carried out
through a system of arrests, interrogations, and subsequent executions,
with some interrogations conducted through torture. Former Khmer
Republic officials and non-Communists were generally executed without
prior interrogation.

Our examination of the archival evidence suggests that there is a
prima facie case that the seven individuals examined in this report are
criminally responsible for planning or implementing these policies under
principles of individual responsibility and, in most instances, pursuant to the
doctrine of superior responsibility.' The seven are:

» Deputy Secretary of the CPK Central Committee Nuon Chea, who is
implicated in devising and implementing the Party’s execution
policies;

» Deputy Prime Minister for Foreign Affairs and Central and Standing
Committee member leng Sary, who repeatedly and publicly

' See infra note 13 and the Appendix for a discussion of the two principal bases of individual
criminal responsibility used in this report, “individual responsibility” and “superior responsibility.”
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encouraged, and also facilitated, arrests and executions within his
Foreign Ministry and throughout Cambodia;

» Democratic Kampuchea (DK) State Presidium Chairman Khieu
Samphan, who encouraged lower-level CPK officials to perpetrate
executions and, at least in some instances, monitored and contributed
to the implementation of Party policies by regional authorities;

+ Zone Secretaries and Central Committee members Ta Mok and Kae
Pok, who, as heads of Party zones, directed or otherwise facilitated
the arrest by subordinates of suspected traitors in their zones, and
failed to prevent or punish atrocities perpetrated by their subordinates;
and

+ CPK Military Division Chairmen Sou Met and Meah Mut, who played
direct roles in the arrest and transfer of cadre from their divisions for
interrogation and execution, and failed to prevent or punish atrocities
perpetrated by their subordinates.

The report’'s conclusions are based upon Stephen Heder's
examination of archival records during several visits to the Documentation
Center in Cambodia in 1998, 1999 and 2001, and subsequent research and
assessment. While our analysis points to significant evidence of individual
criminal responsibility on the part of these seven men, it is in no way meant
to imply that these seven are the only individuals against whom there is
credible and substantial evidence of criminal responsibility for CPK
atrocities.

In publishing this report, the War Crimes Research Office and the
Coalition for International Justice hope to contribute to the efforts of
Cambodians to secure some measure of justice, however belatedly, for
what they endured, as well as to contribute to the creation of an accurate
historical record. By focusing on the responsibility of individual leaders for
their actions, the report should serve as a reminder that the deaths and
suffering of millions of people were the result of calculated policies and
actions by individuals, not the result of undifferentiated chaos or conflict.
Further, by providing an analysis of available evidence, it is hoped that the
results of this study will serve as a benchmark against which to measure the
progress of any tribunal established to investigate and prosecute CPK-era
crimes.



Seven Candidates for Prosecution: Accountability for the Crimes of the Khmer Rouge m 3

l. INTRODUCTION

As many as two million people — nearly one-third of the Cambodian
population — are believed to have perished at the hands of the CPK when it
ruled Cambodia, then called Democratic Kampuchea (DK), from April 1975
to January 1979. Between 500,000 and one million Cambodians appear to
have been executed outright; others died of starvation and disease as a
result of the policies and practices of the CPK.? More than twenty years later,
no one has been brought to justice for these crimes. But if senior CPK
officials seem secure in their untouchability, recent developments have for
the first time presented the possibility that Cambodians may at last be
afforded some measure of justice.

The question of whether senior CPK officials should be made to
answer for the crimes of the 1970s was placed squarely in the foreground
of public attention in 1996. In August of that year, a former senior CPK
official, leng Sary, came forward to negotiate with the Cambodian
government over the terms under which thousands of dissident DK forces,
which had operated as a guerrilla force since the CPK was ousted from
power in January 1979, would break away from CPK leader Pol Pot. In
exchange for Sary's pledge of mass CPK defections, the Cambodian
monarch granted him an amnesty, both from his 1979 conviction in absentia
by the People’s Republic of Kampuchea for genocide and from prosecution
under a 1994 Cambodian law outlawing the Khmer Rouge.® But far from

? For a detailed account of executions attributable to CPK forces, see Ben Kiernan, The Pol Pot
Regime: Race, Power, and Genocide in Cambodia under the Khmer Rouge. 1975-1979 (1996)
[hereinafter Kiernan, The Pol Pot Regime]. The summary in this paragraph is based on an assessment
of the data as detailed in Stephen Heder, “Racism, Marxism, Labeling and Genocide in Ben Kiernan's
The Pol Pot Regime,” 5 South East Asia Research (1997) [hereinafter "Racism, Marxism, Labelling and
Genocide"]. For a recent survey and analysis of the various estimates of the overall death toll, see
Patrick Heuveline, “L'insoutenable Incertitude du Nombre: Estimations des Décés de la Périod Khmer
Rouge,” in 6 Population 1103 (1998). Victims of these atrocities included members of the CPK itself and
its army who were accused of “treason” from April 1975 on; “foreign aliens” and “national minorities”
tarred as upper class (such as the Vietnamese, Chinegse and Islamic Cham); Buddhist and Muslim
monks and leaders; and ordinary urban Cambodians from the majority Khmer ethnic group who were
also stereotyped as upper class when they were evacuated from Phnom Penh and other towns and sent
to live in agricultural cooperatives the CPK had established in the countryside. For a discussion of the
development and implementation of CPK execution policies, See infra, Part II1(A).

* leng Sary and Pol Pot were convicted in 1979 of genocide by the Vietnamese-backed
government of the People's Republic of Kampuchea. Held in absentia and without any semblance of fair
process, the trial enabled the Vietnamese government to present evidence supporting an officially-
sanctioned version of events and information about DK, but did not attempt to link Pol Pot and leng Sary
directly to any recognizably criminal offences. Consequently, the prosecutions are widely regarded to
have constituted an illegitimate “show trial.” See Report of the Group of Experts for Cambodia
Established pursuant to General Assembly Resolution 52/135 (February 1999), Annex, U.N. Doc.
A/53/850, §/1999/231 [hereinafter “UN Group of Experts Report"], § 43. This trial was accompanied by
a Vietnamese policy of granting immunity from prosecution to all former CPK members who were
prepared to work against the DK regime. This included current Cambodian Prime Minister Hun Sen, who
had been a junior CPK military cadre, as well as several other individuals who are now senior officials in
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putting to rest questions relating to leng Sary's fate, the amnesty provoked
a substantial debate about whether leng Sary and other CPK officials
should be prosecuted for DK-era crimes.

Further impetus for trials was provided by a second, more violent,
episode of disintegration within former CPK ranks in June 1997. That
month, Pol Pot moved to quell dissension within the guerrilla movement that
he continued to lead against the Cambodian government by murdering
former CPK official Son Sen and attempting to murder another, Ta Mok. The
latter escaped and captured Pol Pot, along with the CPK's long-time deputy
secretary Nuon Chea, and the movement's perennial figurehead, Khieu
Samphan, near the Thai border. News that Ta Mok had detained Pol Pot
presented the prospect of at last bringing to justice a man whose name had
come to symbolize impunity for unconscionable crimes. But, despite urgent
efforts by the U.S. government to bring Pol Pot to justice, no international
tribunal was available or established for this purpose, and no government
was willing to request Pol Pot's extradition. A coup in Cambodia the
following month derailed any immediate prospect of prosecuting Pol Pot,
and his death in April 1998 forever deprived Cambodians of the opportunity
to see him brought to trial. Once again, far from dampening public demands
for a legal accounting, these developments intensified Cambodians’ resolve
to secure a measure of justice for DK-era atrocities.

Alongside these developments, the United Nations has for several
years pursued with Cambodian authorities negotiations over possible
methods for bringing surviving CPK leaders to trial. Although not the only
issues of consequence, among the most important questions that have
arisen during these negotiations are: (1) Who should be the focus of
prosecutions? and (2) How can the independence of the judicial process be
assured?*

In July 2000, after over one year of negotiations, the United Nations
and the Royal Government of the Kingdom of Cambodia discussed the
details of a possible agreement in principle on the creation of a tribunal
organized under Cambodian law with UN participation. This led to the
passage by the National Assembly on January 2, 2001, and the subsequent
approval by the Cambodian Senate, of legislation establishing the
“Extraordinary Chambers in the Courts of Cambodia for the Prosecution of
Crimes Committed during the Period of Democratic Kampuchea.” The
legislation provides for the prosecution of senior leaders of Democratic
Kampuchea and those who were most responsible for crimes committed

Hun Sen's ruling Cambodian People’s Party.

* Those negotiations are summarized in Part Il, infra.
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between April 17, 1975 and January 6, 1979. Those crimes are prescribed
under the legislation to include genocide,® crimes against humanity, and
grave breaches of the 1949 Geneva Conventions, as well as certain crimes
under domestic Cambodian law, in particular homicide, torture and religious
persecution. The Constitutional Council in Cambodia returned the
legislation to the National Assembly in mid-February 2001 to correct a
purported inconsistency between the law and Cambodia's 1993
Constitution. Once this is done, it will remain for the legislation to be
approved by the Constitutional Council and King Sihanouk (or, in his
absence, an acting chief of state) and for an agreement to be signed
between the Cambodian government and the United Nations before a
tribunal can be convened.

In this setting, the War Crimes Research Office (WCRO) of American
University's Washington College of Law, in cooperation with the Coalition for
International Justice (ClJ), engaged Stephen Heder to examine newly
available documentary evidence of CPK crimes with the aim of assessing
the individual responsibility of surviving CPK leaders. In December 1998
and January 1999, in August and September 1999, and again in February
2001, Dr. Heder traveled to Cambodia, where he analyzed this archival
evidence at the Documentation Center of Cambodia (DC-Cam).®

Dr. Heder’s analysis sought to address a significant gap in past and
current studies of CPK accountability. Although extensive efforts have been
made to document and analyze evidence of CPK crimes, none of these
initiatives has focused on the question of individual responsibility of
particular CPK officials for crimes under applicable international legal
principles.

The analysis in this report is based upon Dr. Heder’'s review of
documents not previously available to researchers and recently assembled
by the Documentation Center of Cambodia, supplemented by Dr. Heder’s
knowledge of their historical and political context.” Most of these new

* While the conduct revealed by the evidence of CPK activities during its period of rule might in
some instances suggest responsibility for the crime of genocide, it is far from clear whether the overall
patterns of killings may satisfy the definition of genocide under the 1948 Genocide Convention, and at
most might apply to only a small portion of the Cambodian killings. The UN Group of Experts concluded
in this regard that whether the Khmer Rouge committed genocide with respect to part of the Khmer
national group turns on “complex interpretive issues, especially concerning the Khmer Rouge’s intent
with respect to its non-minority-group victims,” and did not to take a position on the issue. See e.g. UN
Group of Experts Report, supra note 3, {] 65.

¢ DC-Cam is a Cambodian research institute established in 1995 under the auspices of the Yale
University-based Cambodian Genocide Program. Since 1997, DC-Cam has functioned autonomously to
serve as a public resource for Cambodians and others wishing to pursue legal redress for DK-era crimes.

" Most of the documents that form the basis of this analysis, including those relating to recent
negotiations between the UN and the Cambodian government to establish a CPK tribunal, remain
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documents were held in the archives of the Royal Government, which
inherited them from the post-DK Cambodian authorities. The documents lay
dormant in government archives, largely due to a lack of impetus for any trial
process, and were discovered as a result of DC-Cam’s investigative
endeavors. The new evidence studied by Dr. Heder included annotated
“confessions” extracted from CPK cadre and others who were arrested,
often tortured, and finally executed by officials at Office S-21,° minutes of
meetings of the General Staff of the armed forces attached to the CPK
Central Committee,® records of interviews with several former CPK
officials,™ reports from CPK zones and sectors,” and notebooks of senior

unpublished. Accordingly. unless otherwise indicated, all documents cited in this report and any pertinent
transiations thereof may be found on file with Stephen Heder or the Documentation Center of Cambodia.

& While a large collection of confessions was previously available, DC-Cam’s archives include
newly discovered confessions. When citing confessions held in the former location of S-21 — now the
Tuol Sleng Genocide Museum — this report makes use of the cataloguing system that was developed
when the confessions were microfilmed by Cornell University as well as the original cataloguing system
of the museum archive. The Cornell cataloguing system uses the letters CMR (Cornell Microfilm Reel)
followed by a numeral. The Tuol Sleng Archive (TSA) cataloguing system includes a letter followed by a
numeral. All translations from Khmer text are by Stephen Heder.

¢ Dr. Heder reviewed several different sets of minutes of senior meetings, including one
comprising minutes of meetings of the government cabinet, namely the Royal Government of National
Union of Kampuchea (until December 1975) or the Government of Democratic Kampuchea (from
January 1976), and of CPK Central Committee and Standing Committee meetings. Some of these
minutes were gathered in 1979 from what was believed to be the office of the DK Ministry of Foreign
Affairs by Khieu Kanharith, who was a member of the PRK National United Front and secretary-general
of the PRK Association of Journalists and is now a secretary of state for information in the Royal
Government. Other sets of minutes were apparently obtained by DC-Cam from the Royal Government
Ministry of Interior, where they had been held as part of a “Lon Nol Dossier” by its predecessor, the PRK
Ministry of Interior. These minutes include additional records of Central Committee or Standing
Committee and governmental meetings, as well as meetings of the General Staff of the DK army,
formally known as the Revolutionary Army of Kampuchea. None of the sets of minutes has signatures,
seals or other marks indicating origin or notarization. They are believed to have been prepared by
officially sanctioned notetakers for the purpose of maintaining Party files. Some are copied either to an
unspecified “office” (muntir) or to "documentation” or “archives” (aekasar), presumably for future
reference. in general terms, all of the sets of minutes reviewed have similar formats, and several of the
matters described in the minutes refer to events that can be corroborated by other sources. These
events include trips abroad, elections to the national assembly, formation of the Government of
Democratic Kampuchea, and details of the armed conflict with Vietnam.

' Interviews with surviving or deceased CPK officials upon which this analysis is in part based
include the records of four interviews with leng Sary. Two were conducted by Stephen Heder, who tape-
recorded a three-hour conversation with Sary on December 17, 1996 and took notes on a ten-minute
conversation with him on January 4, 1999; one was conducted by journalist Elizabeth Becker in 1981;
and a fourth was conducted by the late journalist Neil Davis in 1983. This report also refers to an
interview by Stephen Heder in August 1980 with Khieu Samphan at the then-headquarters of the CPK
Central Committee in Siem Reap province on the border with Thailand, as well as to quotations and other
information from videotaped interviews between journalist Nate Thayer and Pol Pot, Nuon Chea and Ta
Mok in 1997, and a partially autobiographical “history” presented to Thayer by Nuon Chea that same
year. Finally, the analysis considers public accounts of interviews between Thayer and Duch in May
1999. See generally Nate Thayer, “Death in Detail,” Far Eastern Economic Review, May 13, 1999, at 20;
Nate Thayer, “| am in Danger,” Far Eastern Economic Review, May 13, 1999.

" These reports include telegrams that originated in the zones and subordinate CPK sectors or
regions and appear to have been sent or copied to the General Staff. They are generally without
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CPK security officials.™

As elucidated in this report, our research has confirmed the existence
throughout the period of CPK rule of several policies of mass executions
and has illuminated key features of those policies and the role that senior
CPK officials played in devising and implementing them. Although the
testimonies of relatives of victims, demographic data and the existence of
numerous mass graves had previously attested to the perpetration of mass
murders throughout Democratic Kampuchea, the newly available evidence
goes further by tying senior and other high-level CPK officials to records that
explicitly refer to large-scale killings and the torture of prisoners. The newly
available evidence also confirms that arrests and executions in rural areas
were reported by lower-level officials to central authorities, and reveals that
arrests and executions were discussed in meetings of military commanders.
Accordingly, whereas policies of murder and torture could previously be
inferred from the pattern of such crimes and were suggested by certain
general official statements, the documentation we have reviewed confirms
that many, if not all, of these crimes were committed as a matter of policy
and that senior officials were knowingly involved in their development and
implementation.

Our research supports the conclusion that the policies of mass
executions were devised at the highest levels of the Communist Party and
targeted members of three principal groups through a coordinated chain of
command: individuals associated with the former Khmer Republic regime;
non-Communist members of the DK population; and cadre within the CPK
who were suspected of being “traitors.” In the case of CPK cadre, the
policies were generally carried out through a system of arrests,
interrogations, and subsequent executions, with some interrogations
conducted through torture. Former Khmer Republic officials and non-
Communists were generally executed without prior interrogation. Evidence
indicating that CPK officials were aware of widespread arrests inside and

signature, although often the name of the sender is indicated. They were obtained by DC-Cam from the
Royal Government Ministry of Interior, which inherited them from the PRK Ministry of Interior. They
appear to have been sent by radio, perhaps in code, and then transcribed for limited circulation to named
individuals in the senior leadership for their information and possible action, with copies made for “office”
(muntir) and “documentation” or “archives” (aekasar), where they were kept for future reference. Their
existence was not known before DC-Cam obtained them from the Ministry of Interior, in original form.
Like the minutes of meetings, some of the events to which they refer can be corroborated by other
sources, such as episodes of border fighting with Cambodia’s neighbors.

'” These notebooks were collected by DC-Cam from the headquarters of the CPK Central
Security Office. Among them are the notebooks of several interrogators at S-21, including first-ranked S-
21 interrogator Tong Song Heuan, commonly known as Pon, and third-ranked Mam Nai, commonly
known as Chan. The originals of several such notebooks, written by hand in writing that clearly matches
numerous notes signed by Pon and Chan and running to hundreds of pages, are on file in DC-Cam.
Mam alias Chan is known to be alive. The fate of Pon is unclear.
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outside of the Party plays a key role in our analysis of the potential criminal
responsibility of each of those officials.

We have also identified evidence implicating®seven senior CPK
officials in planning or executing these policies, through two principal
doctrines of criminal responsibility: individual responsibility for having
ordered or otherwise contributed directly and substantially to the
commission of the crimes, and, in most cases, superior responsibility for
crimes committed by their subordinates.” In Section IV we provide a
detailed discussion of the potential liability of each official, and a general
discussion of the legal principles and standards governing individual
criminal responsibility is provided in the Appendix. We conclude that there
is compelling and substantial evidence that:

» Deputy Secretary of the CPK Central Committee Nuon Chea,
commonly known as “Brother Number Two,” played a leading role in
devising the CPK'’'s execution policies. There is also substantial
evidence that Nuon played a central role in implementing those
policies.

» Deputy Prime Minister for Foreign Affairs and Central and Standing
Committee member leng Sary is individually responsible for
repeatedly and publicly encouraging arrests and executions in his
Foreign Ministry and throughout Democratic Kampuchea.*

'* This report adopts the terminology of the current ad hoc UN International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia since 1991 ("ICTY"), which has articulated two grounds for
establishing individual criminal responsibility based upon that tribunal's governing statute and relevant
post-Wortd War Il war crimes jurisprudence: “individual responsibility” under Article 7(1) of the ICTY
Statute for planning, instigating, ordering, committing or otherwise aiding and abetting in the planning,
preparation or execution of a crime, and “superior responsibility” under Article 7(3) of the ICTY Statute
for knowing or having reason to know that a subordinate was about to commit or had committed serious
violations of international humanitarian law and failing to take the necessary and reasonable measures
to prevent such acts or to punish the perpetrators thereof. For an example of references to these
categories of individual criminal responsibility by the ICTY Appeals Chamber, see The Prosecutor v.
Zlatko Aleksovski, Case No. IT-95-14/1-A, Appeals Chamber Judgment, March 24, 2000 [hereinafter
“Aleksovski Appeals Chamber Judgment’], § 170. See also Statute of the International Tribunal for the
Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia Since 1991, Annex to the Report of the Secretary-General
pursuant to paragraph 2 of Security Council Resolution 808 (1993), 48 U.N. SCOR (3175th mtg.), U.N.
Doc. S/IRES/808 (1993) [hereinafter “ICTY Statute™], arts. 7(1), 7(3); Statute of the International Criminal
Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Rwandan citizens responsible
for genocide and other such violations committed in the territory of neighbouring States, between 1
January 1994 and 31 December 1994, Annex to UN Security Council Resolution 955, 49 U.N. SCOR
(3453rd mtg.), U.N. Doc. S/RES/955 (1994) [hereinafter “ICTR Statute™], arts. 6(1), 6(3). A detailed
discussion of pertinent principles and jurisprudence governing individual criminal responsibility and their
applicability to DK-era crimes is provided in the Appendix.

* Despite the adoption by the Cambodian Parliament of legislation establishing a Khmer Rouge
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» DK State Presidium Chairman and Central Committee member Khieu
Samphan was aware of the policies of arresting, torturing, and
executing purported enemy agents, and encouraged and, at least in
some instances, monitored and contributed to the implementation of
this policy.

+ Former Secretary of the Southwest Zone and Central Committee
member Ta Mok played a central role in implementing the Communist
Party’s execution policies. This included directing subordinates to
arrest and execute Party cadre, and failing to prevent or punish
atrocities perpetrated by his subordinates in the Southwest Zone.

» Former Secretary of the North/Central Zone and Central Committee
member Kae Pok played a direct and substantial role in executions of
CPK cadre by investigating and facilitating the arrests of suspected
traitors in his Zone. It also appears that Pok, as secretary of a zone,
may be held responsible as a superior for failing to prevent or punish
atrocities committed by his subordinates.

+ CPK Military Division Chairmen Sou Met and Meah Mut were directly
involved in the arrest and transfer to S-21 for execution of cadre from
their divisions. The evidence similarly suggests that both officials may
be responsible for arrests and executions perpetrated by subordinates
in their respective divisions.

One CPK official who has figured prominently in discussions of CPK
accountability, but who is not the subject of detailed analysis in this report,
is Kang Kech Eav, widely known as Duch. From 1976 to 1978, Duch served
as chairman of S-21 and secretary of its Party branch. Office S-21 was
responsible for many of the interrogations and executions carried out during
the period of CPK rule. At least 14,000 people were executed there, many
after having been tortured or otherwise compelled to confess." Not only is

tribunal, Prime Minister Hun Sen has continued to propose that leng Sary might be spared prosecution,
possibly under the 1996 amnesty granted to him by King Norodom Sihanouk. See supra, note 3. It is our
view, however, that immunity from prosecution cannot properly be afforded to leng Sary for atrocities
perpetrated during the period of CPK rule in Cambodia. This conclusion is based upon prevailing
international principles and jurisprudence that deny any legal effect to amnesties for atrocities such as
genocide or torture. For further discussion, see Part 11, infra.

* See David P. Chandler, Voices from S-21: Terror and History in Pol Pot's Secret Prison 40
(1999) [hereinafter Chandler, Voices from S-21], for estimates of the number of executions carried out
at S-21. Chandler bases his estimates on remaining S-21 archives. Documents signed by Duch ordering
the torture and execution of prisoners held for interrogation at S-21 have long been identified. See, for
example, a list of prisoners dated May 30, 1978 and entitled “A Synopsis of Persons with Connections
to Tendencies,” which contains a note in what Duch has acknowledged to be his handwriting that reads:
“Beat to death every last one of them” and is followed by Duch’s signature. Another such document in
what Duch has also acknowledged to be his handwriting and bearing his signature authorizes
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the evidence implicating Duch in CPK atrocities both notorious and
substantial, but in freely-conducted conversations with journalists in 1999 he
openly admitted overseeing torture and mass executions at S-21, while also
speaking with apparently authoritative knowledge of the involvement of
others.”™ Thus, while Duch is rightly regarded as a leading candidate for
prosecution before a tribunal established to try DK-era crimes, his case
does not necessitate extensive further analysis in this report.

More generally, it is worth emphasizing again that the conclusions set
forth in this report are preliminary. While our analysis points to significant
evidence of criminal responsibility on the part of seven men, it in no way is
meant to imply that they are the only individuals against whom there is
credible and substantial evidence of criminal responsibility for CPK
atrocities. Nor is it meant to constitute an exhaustive analysis of all possible
evidence available against each individual, but rather amounts to a review
of certain documentary evidence that should lead to further extensive
investigations.

As previously noted, by publishing this analysis, we hope to contribute
to Cambodians’ efforts to secure justice, however belatedly, for the crimes
of the CPK. It is also our hope that this study will serve as a benchmark
against which to measure the progress of any CPK triais that might
ultimately be convened. Finally, by publishing previously unknown details
concerning the means and methods of CPK crimes, we hope that this report
will contribute to the broader project of establishing a historical record of
those crimes. Consistent with this objective, the report examines the
evidence of Khmer Rouge crimes in a broader fashion than might otherwise
be appropriate in a legal analysis of CPK atrocities.

interrogators to torture and beat to death the detained secretary of the CPK's Northeast Zone. It is dated
October 1, 1976.

** In this regard, it seems apparent through media interviews that Duch, who had converted to
Christianity in the early 1990s, was prepared at the time of his arrest to be a cooperative, repentant
witness, to admit his own role in overseeing torture and executions at S-21, and to talk about the
involvement of others. See, e.g., Seth Mydans, "Khmer Rouge Executioner Found, Willing to Stand
Trial,” Chic. Trib., Apr. 30, 1999, at 22.
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1. RECENT INITIATIVES TO PROSECUTE CPK CRIMES

Despite the scale and severity of CPK crimes, no credible efforts to
punish those responsible were initiated until recently. The only trial that has
been instituted in connection with these crimes was manifestly lacking in
legitimacy. In 1979 Vietnam arranged for the People’'s Republic of
Kampuchea, the government it had installed in Cambodia that year, to try
and convict Pol Pot and leng Sary of “genocide” as defined under the law
authorizing the prosecutions.” This joint trial, held in absentia, lacked any
semblance of fair process and is generally regarded as a show trial.

But in 1996, the United Nations began to revisit the issue of
accountability for CPK crimes at the initiative of then newly appointed
Special Representative of the Secretary-General on Human Rights in
Cambodia, Ambassador Thomas Hammarberg.” In April 1997, his efforts
resulted in a resolution by the UN Commission on Human Rights calling
upon the UN secretary-general to “examine any request by Cambodia for
assistance in responding to past serious violations of Cambodian and
international law as a means of addressing the issue of individual
accountability.”” The disintegration of Pol Pot’s insurgency and his detention
by Ta Mok in mid-1997 added further impetus and urgency to this inquiry.

In a letter to UN Secretary-General Kofi Annan dated June 21, 1997,
then First Prime Minister Norodom Ranariddh and then Second Prime
Minister Hun Sen requested “the assistance of the United Nations and the
international community in bringing to justice those persons responsible for
the genocide and crimes against humanity during the rule of the Khmer
Rouge from 1975 to 1979."® Explaining that Cambodia did not have the
‘resources or expertise necessary to conduct this very important
procedure,” the co-prime ministers wrote that they were “aware of similar

" See July 1979 Law, reproduced in Somnomreuang Robah Tolakar Kat-toh Ban Pralay Puch-
sah Pol Pot-leng Sary [Dossier of the Court Judging the Pol Pot-leng Sary Genocidal Clique], Phnom
Penh, Ministry of Propaganda, 1981, pp. 305-308, art. 1 (defining “genocide” for the purposes of the
1979 law as “the pre-planned mass killing of many innocent people, expulsion of the people from the
towns and their villages in order to concentrate and compel them to work to the point where their strength
was broken in conditions that destroyed them both physically and mentally, smashing religion, wrecking
the cultural infrastructure and other relations within family and society”).

'* As noted in the Introduction, the Cambodian government's decision in September 1996 to
grant leng Sary a pardon provided fresh impetus for exploring the possibility of bringing senior CPK
officials to trial for DK-era crimes.

* Commission on Human Rights Resolution 1997/49, U.N. ESCOR, “Situation of Human Rights
in Cambodia,” U.N. Doc. E/CN.4/RES/1997/49 (1997).

» Letter dated June 21, 1997 from the First and Second Prime Ministers of Cambodia addressed
to the Secretary-General [hereinafter "June 21, 1997 Letter”], annexed to U.N. Doc. A/1997/488 (24 June
1997), “Identical letters dated June 23, 1997 from the Secretary-General Addressed to the President of
the General Assembly and the President of the Security Council.”
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efforts to respond to the genocide and crimes against humanity in Rwanda
and the former Yugoslavia” and requested “that similar assistance be given
to Cambodia.”™

The UN General Assembly subsequently adopted a resolution
requesting the secretary-general to examine the Cambodian government’s
appeal, possibly by appointing a Group of Experts to study the issue.”
Secretary-General Annan then appointed a three-member Group of Experts
to evaluate the existing evidence with a view to determining the nature of
the crimes committed by CPK leaders from 1975 to 1979, assessing the
feasibility of their apprehension, and exploring legal options for bringing
them to justice.”® The Group of Experts visited Cambodia in November 1998
and presented its report to Secretary-General Annan on February 22, 1999.

The report concluded that available evidence could support
prosecutions on charges under both Cambodian and international law,
including in particular the charge of crimes against humanity.* After
considering various options, the Group of Experts recommended that the
United Nations establish a tribunal to try CPK officials for atrocities
committed from April 1975 to January 1979.#

The Cambodian government, now under the exclusive control of Hun
Sen following a July 1997 coup, rejected the Group of Experts’
recommendations, including those pertaining to the structure and personal
jurisdiction of the proposed tribunal. In a letter to Secretary-General Annan

' June 21, 1997 Letter, supra note 20. The letter was followed in July 1997 by a coup of Hun
Sen’'s forces against those of Prime Minister Ranariddh’s United National Front for an Independent,
Neutral, Prosperous and Cooperative Cambodia (“FUNCINPEC"), as a result of which Hun Sen and his
Cambodian People’s Party assumed overwhelming control of the Cambodian government.

% Situation of Human Rights in Cambodia, G.A. Res. 52/135, U.N. GAOR, 52d Sess., Supp. No.
49, at 288, 289; U.N. Doc. A/52/49 (1999).

# See ldentical letters dated March 15, 1999 from the Secretary-General Addressed to the
President of the General Assembly and the President of the Security Council, U.N. Docs. A/53/850,
$/1999/231 (1991) [hereinafter “March 15, 1999 Letters”].

* UN Group of Experts Report, supra, note 3. The Group of Experts concluded that while the
CPK was in power the people of Cambodia had been “subjected ... to almost all of the acts enumerated
in the [Genocide] Convention,” citing evidence of acts of genocide “against the Cham, Vietnamese and
other minority groups, and the Buddhist monkhood.” However, they cautioned that it might be a “difficult
task” to prove that the CPK carried out acts "with the requisite intent” to destroy such ethnic and religious
groups “as such.” /d. 111 61-63. On the other hand, the Group of Experts expressed confidence that the
killing of defeated Khmer Republic and purged CPK officials constituted crimes against humanity
because of the extent to which the victims were targeted in a mass or systematic way through acts that
were “committed with a discriminatory motive based on ... political viewpoint.” Id., ] 31-32, 78. The
Group of Experts also concluded that torture was routinely practiced and that DK forces had committed
war crimes, including massacres of civilians and wanton destruction of towns, during armed conflict with
Vietnam and other neighboring countries. /d., I 72-74.

I, 9 139, 148.
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dated March 3, 1999, the Cambodian government cautioned that any
decision to bring CPK leaders to justice must take account of Cambodia’s
need for peace and national reconciliation and that, if not conducted
properly, trials of CPK leaders could create panic among other former CPK
members and lead to renewed guerrilla warfare.”® Cambodia made this
claim despite the fact that by this time the insurgency was in a state of
terminal collapse.” Prime Minister Hun Sen expressed his willingness to
allow foreign participation in a domestic trial,”® but rejected a compromise
proposal from the UN’s Office of Legal Affairs for a “mixed tribunal” under
predominantly international control.*

Since then, United Nations political and legal officials have continued
to pursue negotiations with the Cambodian government, with the United
States at times playing a mediating role. While seeking an agreement that
would provide international legitimacy and foreign funding, the Cambodian
government has steadfastly insisted on maintaining what it regards as its
sovereign position. Above all, it has insisted that Cambodians chosen by
Hun Sen dominate key appointments to the Tribunal. Further — and of
particular relevance to the issues addressed in this report — it has firmly
rejected initial UN recommendations that cast a comparatively wide
prosecutorial net.

On this last question, the UN Group of Experts Report had
recommended that “any tribunal [should] focus upon those persons most
responsible for the most serious violations of human rights during the reign
of Democratic Kampuchea.”® This category would naturally “include senior
leaders with responsibility over the abuses,” but would not be limited to such
leaders; it would also include “those at lower levels who are directly
implicated in the most serious atrocities.” The Group of Experts did not
wish to suggest either a numerical limit on those who might be targets of

* See March 15, 1999 Letters, supra note 23.

7 |t has been widely speculated that the more pertinent problem for Cambodia’s post-1997 Prime
Minister, Hun Sen, may have been that he and several other prominent individuals are former junior or
mid-ranking CPK officials and therefore might be wvulnerable to prosecution themselves if the
prosecutor's mandate were open-ended.

 Hun Sen’s position was laid out in a March 12, 1999 aide-memoire to the UN. See also
Statement Made on April 18, 1999 by the Cabinet of Samdech Hun Sen, Prime Minister of the Royal
Government of Cambodia.

* United Nations Office of Legal Affairs, “Draft Law on the Establishment of a Tribunal for the
Prosecution of Khmer Rouge Leaders Responsible for the Most Serious Violations of Human Rights.”
For an account of Hun Sen's public response, see “Hun Sen Won't Let U.N. Control Genocide Trials,”
Wash. Times, Aug. 20, 1999, at A14.

* UN Group of Experts Report, supra note 3, { 110.
* Id.
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inquiry or to identify specific potential targets by name, but nonetheless
expressed their view “that the number of persons to be tried might well be
in the range of some 20 to 30.”*

Although unwilling to suggest targets of investigation by name, the
Group of Experts clearly contemplated that certain surviving leaders of the
DK regime would be encompassed within the phrase “senior leaders with
responsibility over the abuses.”™ Among the surviving members of that
regime who almost certainly would have been contemplated as targets are
five of the subjects of this report: Nuon Chea, Ta Mok, leng Sary, Kae Pok
and Khieu Samphan. All five were members of the CPK Central Committee,
formally the Party’s highest governing body, and were the most senior DK
leaders still alive in 1999.** The Group of Experts apparently believed that
further investigations under the auspices of an international tribunal might
justify indictments not only against these men but also against other
surviving CPK cadre who were “most responsible for the most serious
violations of human rights.”

The Group of Experts doubted, however, whether those most
deserving of punishment would be subject to fair process if Cambodian
courts were the fora for prosecutions. Their report noted that a key part of
the Cambodian government’s strategy in ending the remaining military
threat posed by remnants of the CPK guerrilla force “has been to grant de
facto amnesties to all former Khmer Rouge for their post-1979 activities”
with certain exceptions, “as well as to abstain from prosecuting Khmer
Rouge leaders for crimes during the period of Democratic Kampuchea.™®

2 Id.

* That the Group of Experts had specific individuals in mind is implicit in such statements as their
observation that the “majority of persons who would form the targets of investigation are currently in
Cambodia” and that almost all of these individuals “seem to be in areas formally under the administration
of the Cambodian Government, some residing in areas close to the Thai border.” /d., § 112. At times, the
Group of Experts explicitly refers to certain individuals, such as Ta Mok, in a fashion that makes clear
their presumption that the named individuals would be targets of a fair prosecutorial process. See, e.g.,
id. Elsewhere, after referring to the location of “suspects,” the Group of Experts provides the example of
leaders of the Democratic Kampuchea regime who were received by the government in Phnom Penh in
December 1998, a reference that clearly includes Nuon Chea and Khieu Samphan. /d., §j 114.

* The person who would have been the prime target for CPK-era crimes, Pol Pot, died in April
1998. Although it was generally reported that he died of a heart attack, later reports speculated that Pol
Pot committed suicide, an account that Thai authorities have vigorously challenged. See generally Nate
Thayer, “Chance of a Lifetime,” Far Eastern Economic Review, Jan. 28, 1999, at 24; Nate Thayer, “Dying
Breath,” Far Eastern Economic Review, Apr. 30, 1998, at 18. Another senior CPK figure who would have
been a principal target of investigation, Son Sen, was killed in 1997. In a videotaped interview with
journalist Nate Thayer in October 1997, Pol Pot admitted ordering the execution of Son Sen, who had
served as chairman of the General Staff. Recorded as “Pol Pot Trip Two Interview,” Copies des Rushes
BETA SP K7 No 15 and 16 PAL TC.L.

* UN Group of Experts Report, supra note 3, §] 97.
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Hun Sen resisted the Group of Experts’ recommendation as to
potential targets of prosecution.* In doing so, he was acting in accordance
with his long-standing policy of offering amnesty, exemption from
prosecution, or the prospect of a pardon to DK suspects, regardless of their
seniority or apparent culpability, as long as they were prepared to end their
opposition to his government.*” Hun Sen had invited or allowed leng Sary,
Kae Pok, Nuon Chea and Khieu Samphan to pledge loyalty to him between
1996 and 1998, and opposed arresting any of them once they did. He
refused to accept the surrender only of Ta Mok, whom he detained in early
March 1999.® Hun Sen justified this approach by characterizing Ta Mok as
a stubborn opponent of the government who, therefore, could not enjoy
immunity from prosecution.*

Based in part upon Hun Sen’s statements, the UN experts expressed
concern that prosecutions in domestic courts would be highly selective. In
their view, there was no guarantee that decisions concerning whom to
investigate and indict, and whom to convict or acquit, would be based upon
the evidence rather than a “political agenda.” Hun Sen’s statements
compounded the experts’ broader concerns relating to the administration of
justice in Cambodia. Their report highlighted “the routine subjection of
judicial decisions to political influence” in Cambodia, and concluded that it
was “nearly impossible for prosecutors, investigators and judges to be
immune from such pressure.”™®

Through much of 1999 Hun Sen continued to insist that an
international trial would provoke a violent reaction from DK remnants and
disrupt Cambodia’s political stability and economic deveiopment. Further,
he insisted, opening the issue to a public debate would result in the

* In transmitting the Group of Experts Report to the UN General Assembly and Security Council,
for example, UN Secretary General Kofi Annan indicated that, upon considering the Group of Experts
Report, the Government of Cambodia named only Ta Mok as a potential defendant in a trial before
Cambodian Courts under Cambodian law. March 15, 1999 Letters, supra note 23.

" In September 1999 Hun Sen reiterated this position in a speech to the UN General Assembly
in which he indicated that the need to provide justice had to be “carefully balance[d]' against the
“paramount” need for what he called “national reconciliation” with the “last remnants of the genocidal
Khmer Rouge” who had “surrendered.” “UN Oratory: Pleas for Help, Pride in Democracy,” NY Times,
Sept. 21, 1999, at A21. Hun Sen sought to justify his overall approach as being characteristically
Cambodian and well-suited to Cambodia's political conditions. For example, welcoming Nuon Chea and
Khieu Samphan to his home in late 1998, Hun Sen declared that the two men should not be tried either
internationally or domestically, but should benefit from “a pure Cambodian solution,” which he said was
to *dig a hole and bury the past” as far as any allegations against them were concerned. Chris Fontaine,
“U.N. Trial Refused of Khmer Bosses,” Chattanooga Free Press, Dec. 28, 1999, at A3.

* Times Wire Reports, “Infamous Khmer Rouge Chief Held in Cambodia, Faces Trial,” L.A.
Times to Mar. 7, 1999, at AQ.

* “Khmer Rouge Defectors Reportedly to Come to Capital,” Reuters, Dec. 26, 1999.
“ UN Group of Experts Report, supra note 3, § 129, 133.
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obstruction of legislation pertaining to trials by purportedly hard-line
elements within his ruling Cambodian People’'s Party. Both of these
arguments were increasingly questioned by many observers,*" and by the
end of the year Hun Sen appeared to accept that he had no choice but to
make at least some accommodation to rising international pressures for a
credible accounting — pressure that enjoyed strong support from an
emergent Cambodian civil society.*

In December 1999, Hun Sen's negotiators, in the form of a special
Task Force created to address the CPK trial issue, put forward a new
proposal for a domestic trial with international participation.*® The proposal
incorporated provisions that many believed were designed to allow Hun Sen
to decide who would be indicted, who would be convicted, and what crimes
the defendants would be found to have committed. In particular, the draft
included provisions that could have facilitated substantial political influence
over prosecution and judgment. For example, although the draft included a
provision for judgments by a “super-majority” that would require the
agreement of at least one foreign judge with all bench decisions, there was
no analogous requirement for the co-prosecutors.* Accordingly, the
Cambodian prosecutors could exercise a veto power over contested
indictments. It also remained unclear how far Hun Sen was prepared to go
in widening the scope of prosecutions.*® Seeking to replicate a feature of the

“ Hun Sen’s claims were undermined by mounting proof that no DK remnants were about to
resume armed struggle, as well as by evidence that many in the CPP favored some form of
internationalized trials of former CPK members.

2 |n a joint statement made public on October 22, 1999, for example, the leaders of the Bar
Association of Cambodia, Lega!l Aid of Cambodia and the Cambodian Defenders' Project insisted that
“judicial independence in trials for former Khmer Rouge leaders can only be achieved if all court officials
are appointed by’ the UN. “Statement on Judicial Independence in Khmer Rouge Trials,” Oct. 22, 1999.

“ Chhbap Sdei-pi Kar Bangkaoet Aoy Mean Ang-chumnumchumreah Visamanh Knong Tolakar
Kampuchea Dacembey Kat Sech-kdey Aovkrettakam Dael Prapreut Laoeng Név Knong Rayea'-kal Nei
Kampuchea Pracheathipatai (“Law on the Creation of Extraordinary Chambers within the Courts of
Cambodia to Try Crimes Committed During the Democratic Kampuchea Period"), Dec. 1999.

# Id., art. 22. The draft proposal provided for a majority of Cambodian judges in all trial
chambers, each of which would be chaired by a Cambodian judge. /d., art. 11. All Cambodian judges
were to be appointed by the Hun Sen-controlled Supreme Council of the Magistracy. /d., art. 13. Although
the draft allowed the UN secretary-general to propose non-Cambodian judges after consultation with the
government, the Supreme Council would also have to approve all nominees. /d. Provisions for
Cambodian and non-Cambodian co-prosecutors similarly empowered the Council to appoint the
Cambodians and approve the non-Cambodians. /d. art. 20. Although non-Cambodian judges and
prosecutors were allowed non-Cambodian staff, such staff would have to be approved by these judicial
officials’ Cambodian counterparts and be subject to reassignment by a director of an Office of
Administration appointed by the government. /d., arts. 25, 26. Moreover, all Cambodian staff would have
to be Cambodian civil servants. /d., art. 15, 24, 26. Finally, although various provisions guaranteed
suspects legal counsel of their choice, no mention was made of the possibility of allowing foreign lawyers
to act as defenders. See id., arts. 29, 33.

* Hun Sen continued to say, for example, that the first of the senior CPK leaders to accept the
Cambodian government's authority, leng Sary, should not be tried. From a translation of a “private
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regular Cambodian justice system inherited from the French, the
government insisted that the court include an investigating judge. Originally,
the government had proposed a single investigating judge appointed by the
Cambodian government, but Hun Sen subsequently added a second non-
Cambodian co-investigating judge as an apparent quid pro quo for
Japanese aid.

The United Nations' chief legal counsel declared that the organization
was wary of involving itself in what could be perceived as a “sham trial.”®
Hun Sen's revised proposal was also rejected by a coalition of eighteen
Cambodian human rights groups, which stressed that the proposal did “not
ensure the most essential characteristic” for a fair trial, “the independence
of the court.™?

The UN responded to the Cambodian proposals with a confidential
Office of Legal Affairs “non-paper” of January 5, 2000, which called for
several significant modifications to the December 1999 draft.* The UN
insisted that organs and staff of the tribunal be politically and financially
independent from any government authority, and that the process not be
selective with regard to suspects.”® It also insisted that leng Sary's 1996
amnesty not be a bar to his prosecution. Despite the UN response, Hun Sen
decided to push ahead with cabinet adoption of the December 1999 draft.
He insisted that if the United Nations had concerns, it should send a
delegation forthwith to Phnom Penh to discuss them with the government.*
The UN responded by expressing hope that any future discussions might
“eventually” lead to “a draft that meets international standards.™"

interview” of Hun Sen by the German press agency DPA, Phnom Penh, Dec. 15, 1999. See also
“Cambodia Sends Draft Khmer Rouge Law to UN,"” Reuters, Phnom Penh, Dec. 21, 1999. In arguing for
an exemption from prosecution for leng Sary, Hun Sen also referred to Sary’s 1996 amnesty for his 1979
“genocide” conviction.

* “Cambodia Approves Khmer Rouge Trial,” Associated Press, Phnom Penh, Jan. 6, 2000.

7 “Cambodia Vows Speedy Khmer Rouge Trial in Next Few Months,” Associated Press, Phnom
Penh, Jan. 6, 2000.

“* The UN document also called for the execution of a UN-Cambodia agreement on the two
parties' binding mutual obligations to conduct a trial conforming to international standards of fairness,
which the government would incorporate into a domestic law. UN Office of Legal Affairs, “Non-Paper on
Khmer Rouge Trial,” Jan. 5, 2000.

“Id.

“ “Cambodia Will Not Wait for the UN,"” Associated Press, Phnom Penh, Jan. 4, 2000;
“Cambodia Shuns UN Invite to Discuss Khmer Rouge,” Reuters, Phnom Penh, Jan. 7, 2000; “Hun Sen
Will Discuss Trial, But On Own Turf,” South China Morning Post, Jan. 8, 2000.

* UN, “Daily Press Briefing of the Office of the Spokesman for the Secretary-General,” Jan. 6,
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In January and February 2000 Hun Sen found himself faced with
continued UN insistence on a fair trial and the possibility that some elements
of the political opposition, the public and even perhaps members of his own
CPP might actively ally with the UN position.*” In consequence, Hun Sen
adopted the stance that he maintained for most of the remainder of the year
— refusing to sign any agreement with the United Nations until Parliament
had passed a trial law, delaying the passage of any law in order to avoid
having to conclude an agreement with the United Nations, and obstructing
any public or parliamentary debate that might result in the passage of a law
not to his liking. Consistent with this approach, Hun Sen indicated in
February 2000 that he was ready to defer parliamentary consideration of the
bill until mid-April pending a visit by a UN delegation to Phnom Penh.*

Following further correspondence between the UN secretary-general
and Hun Sen,* the two met in Bangkok in February 2000 and announced
that “the door was still open for further discussion” and that the UN would
send a legal team to Phnom Penh “soon.™ Negotiations in March 2000
between the Cambodian government and a UN team headed by
Undersecretary for Legal Affairs Hans Corell ended with no real agreement,
however, due principally to disagreement over the degree of influence that
the Cambodian government would exercise over judges and prosecutors.®
The UN also continued to insist throughout these negotiations that leng
Sary's 1996 amnesty not be a bar to his prosecution.

Through US Senator John Kerry, the United States government
sought to break the impasse by proposing that conflicts between
prosecutors and among investigating judges regarding the issuance of an
indictment be resolved by a five-person panel of judges assembled from
those already on the bench of the envisioned court, including three
Cambodians and two international judges appointed by the secretary-

2000.

2 Laura McGrew, “The Thorny Debate on Justice for Pol Pot's Madness,” Phnom Penh Post,
Feb. 19 - Mar. 2, 2000.

** “Prince Ranariddh to Urge UN Role in Khmer Rouge Trial,” Kyodo, Phnom Penh, Feb. 7, 2000.

*In a letter to Hun Sen dated February 8, 2000, the UN secretary-general reiterated that UN
engagement in the process of establishing a tribunal remained “contingent upon meeting minimal
international standards of justice, fairness and due process of law, without which the process will not be
credible and will not be seen to be credible.” Letter from Kofi Annan to Hun Sen, Feb. 8, 2000.

* *Cambodian PM Says ‘Door Still Open’ for UN Talks,” Reuters, Bangkok, Feb. 12, 2000; “UN
Confident of Agreement with Cambodia on Khmer Rouge Trial,” Associated Foreign Press, Bangkok,
Feb. 12, 2000, "UN Team for Cambodia,” Nation, Feb. 13, 2000.

* “UN Hopes for Agreement on Genocide Tribunal Framework Fade,” South China Morning Post,
Mar. 21, 2000.
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general.® Under this formula, if only one of the two co-prosecutors or only
one of the two co-investigating judges proposed pursuing an indictment, a
super-majority vote of at least four judges would be required to block that
proposal. The US also put forward a June 15, 2000 deadline for
parliamentary ratification and a UN-Cambodia agreement.

Building on this proposal, the United Nations prepared draft articles of
cooperation and in April 2000 proposed them for signature by the Cambodian
government.® The draft, which neither side made public, specified that
domestic enabling legislation and any “subsequent amendments” by the
Cambodian parliament must be “in full conformity” with the proposed articles
of cooperation. The text of the articles incorporated a slightly modified version
of the Kerry proposal for an arbitration panel for contentious indictments, but
also required certain concessions by the Cambodian government. In
particular, the UN text envisaged the establishment of a Cambodian court in
the form of “Extraordinary Chambers in the Courts of Cambodia” with
jurisdiction ratione materiae to prosecute homocide and torture as proscribed
under the 1956 Penal Code of Cambodia, as well as the international crimes
of genocide, crimes against humanity, grave breaches of the 1949 Geneva
Conventions, and crimes against internationally protected persons.

The UN proposal also provided that the minority of non-Cambodian
judges were to be chosen by the Hun Sen-dominated Supreme Council of
the Magistracy from a list provided solely by the UN secretary-general.®
Through this proposal, the UN apparently sought to preclude the
appointment of “friendly” non-Cambodian judges by foreign governments.
Similarly, the proposal provided that the UN-appointed prosecutor must be
chosen from a list provided by the secretary-general, and was to be assisted
by a deputy international prosecutor appointed in the same manner.
Moreover, the proposal called for the appointment by the United Nations of
an international deputy director of court administration with responsibility for
recruiting the court’s international staff.®

Notably absent, however, was any specification of the right of
suspects to foreign counsel and any provision for protection for witnesses

* The proposal was delivered by Senator John Kerry at a meeting between Kofi Annan and Hun
Sen during a summit of developing nations in Cuba in April 2000, and came to be known as the “Kerry
proposal.” Cambodian Television, Apr. 17, 2000; “Cambodia Lauds Fresh US Proposal to Break Khmer
Rouge Trial Deadlock,” Associated Foreign Press, Phnom Penh, Apr. 17, 2000; "Hun Sen Accepts UN
Proposal on Trial: US Senator,” Kyodo, Phnom Penh, Apr. 29, 2000.

* Letter from Kofi Annan to Hun Sen dated April 18, 2000.
*Id.
= Id.
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beyond that afforded by the court itself.®" Further, the text provided for
prosecution only of “senior leaders of DK responsible for serious violations
of Cambodian and international law,” omitting reference to other suspects
who may bear significant responsibility for CPK-era atrocities. Finally, the
text contained an “opt out” clause to the effect that if the secretary-general
was not in a position to finance UN participation because member-state
governments declined to provide funding, the organization would be
released from its obligations to the government.®

Also in April 2000, however, Hun Sen withdrew his support for the
arbitration panel envisioned by Senator Kerry. This led to a series of further
exchanges between the United Nations and the Cambodian government®
and a visit to Phnom Penh by Hans Corell in July 2000. During this visit,
Corell retabled the still-unpublished April 18, 2000 UN draft articles of
cooperation, with explicit provision for modifying the personal-jurisdiction
clause based upon negotiations.* Corell maintained the Organization’s
insistence that all non-Cambodian judges, including the co-investigating
judge, and the non-Cambodian co-prosecutor must be selected from lists
submitted by the UN secretary-general, although all judges and prosecutors
would ultimately be appointed by the Supreme Council of the Magistracy.
The Cambodian judges would constitute a majority and chair the court at the
first instance, appeals, and supreme levels of adjudication. The UN’s
proposal added that co-prosecutors must be experienced “in the conduct of

“d.

*2 Memorandum of Understanding Between the UN and the RCG Concerning the Prosecution
Under Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea, Apr. 18,
2000.

“ In a letter to the UN secretary-general dated April 22, 2000, Hun Sen proposed an alternative
to the UN position pursuant to which charges would not go forward unless a super-majority of the “pre-
Trial chamber” voted in favor of a disputed indictment. The Cambodian prosecutor and judges could,
therefore, block an indictment. “Hun Sen Withdraws Acceptance of US Formula on Trial,” Kyodo, Phnom
Penh, Apr. 25, 2000. UN Secretary-General Kofi Annan responded by reaffirming the United Nations’
position that the government should formally express its agreement with the terms of the UN proposal
and then present the agreement to the National Assembly. “Hun Sen Rejects UN Request for Agreement
on Khmer Rouge Trial,” Kyodo, Phnom Penh, Apr. 28, 2000. See also “Cambodia Says No Khmer Rouge
Law Till after 23 May,” Reuters, Phnom Penh, Apr. 25, 2000; “Termites Blamed as Legislators Delay
Genocide Tribunal Debate,” Nation, Apr. 26, 2000.

* This text, headed “Draft 5 July 2000,” notes that it is “the same as the 18 April 2000 text, except
where there are changes in bold.” The only significant change was the inclusion in the clause relating to
personal jurisdiction of a comment that its terms are to be modified with as yet unagreed “additional text”
to be “inserted” once agreed upon. Possible changes were laid out in two marked-up versions of the text
of the government's draft law, which included UN-proposed amendments reflecting the substance of the
Organization’s April 18 draft international agreement and more recent UN positions. One version
suggested that the law's personal-jurisdiction clause be changed to cover “senior leaders of DK and
those who were most responsible for crimes and serious violations” of international humanitarian law
during the DK period. The other version suggested that the clause be changed to cover “senior leaders
of DK and other Cambodian nationals who, because of their special functions or duties, were most
responsible for crimes and serious violations” in that period. (Emphasis in original.)
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investigations and prosecutions of criminal cases.” The UN-proposed
amendments also reaffirmed that, while the court’'s chief administrator would
be appointed by the government, the secretary-general would appoint the
deputy administrator, who would in turn be “responsible for the recruitment
and administration of all international staff.” The UN proposals opened up
the possibility that Cambodian staff could be selected from among non-civil
servants, but left their appointment to the government.

Finally, the UN-proposed amendments permitted it to opt out of the
tribunal process as the UN’s April 18 text had envisaged. At the same time,
the UN’s July 2000 proposal would permit the government to continue
prosecutions in accordance with Hun Sen's earlier preferred option,
enunciated in early 1999, of ensuring international participation through
bilateral agreements with individual governments or personalities. The UN
specified that if it failed to sign a memorandum of understanding with the
Cambodian government, or alternatively signed a memorandum of
understanding and named officials to the tribunal but UN Member States
failed to provide funds for salaries and other necessary expenses, the
resulting vacancies in international positions could be filled by the Supreme
Council of the Magistracy from candidates recommended by the
governments of UN Member States or from among “other foreign legal
personalities.” If such nominations were not forthcoming, the trial could
proceed with the vacancies being filled by Cambodians.®

The Cambodian Government's Task Force responded with numerous
proposed amendments to the UN’s draft agreement. These included
removing paragraphs pertaining to the qualifications of judges and
prosecutors as well as all references to the super-majority requirements as
first proposed by Senator Kerry to resolve disputes over contentious
indictments. Also eliminated were the provisions addressing amnesties and
rights of the accused other than their right to counsel.®

The Cambodian response was followed by what the United Nations
described as “frank and comprehensive discussions,”™ after which Hans
Corell declared that the UN had “done [its] part” and that the issue was now
“squarely with the government.” Corell also indicated that the United
Nations wanted the entire process, including the passage of a Cambodian
law in conformity with the draft articles of cooperation, completed before the

* Draft Law, “Phnom Penh, 5 July 2000 at 6:00 PM."

* Task Force Text, Headed “Amendments Proposed For the Draft Memorandum of
Understanding/Articles of Incorporation” (as described by the UN delegation), July 5, 2000.

 UN, “Statement Attributable to the Spokesman for the Secretary-General,” July 6, 2000.
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UN General Assembly convened in September.®® Departing from Phnom
Penh on July 7, 2000, Corell left behind slightly revised versions of the text
he had presented upon his arrival, thereby rejecting the Task Force’s
suggestions and implicitly insisting upon almost all of the commitments that
the UN had originally demanded from Cambodia in April 2000.%

In the period that followed, there were further delays in the Cambodian
legislature’s consideration of the UN proposal.™ In his August 2000 report to
the UN General Assembly on the Situation of Human Rights in Cambodia,
Secretary-General Annan noted that the tribunal draft law was stalled in the
Legislative Commission” and that legislative consideration of possible trial
legislation would not be completed before the UN General Assembly
convened in September 2000. Hun Sen refused even to discuss the tribunal
when he traveled to New York for the annual General Assembly session.”™
Following that session, CPP representatives suggested that the issue of a
Khmer Rouge trial was not a priority for the Cambodian government,
although it was still planning to go forward with prosecutions.™

® “Cambodia, UN End Talks on Khmer Rouge Trial,” Kyodo, Phnom Penh, July 6, 2000; “UN
Declares Success in Khmer Rouge Trial Talks,” Reuters, Phnom Penh, July 6, 2000; “UN Urges Swift
Action on Khmer Rouge Trial,” Reuters, Phnom Penh, July 7, 2000.

¥ UN Text Headed “July 7, 2000 Draft,” "Phnom Penh, 7 July 2000 at 3:00 p.m.” For example,
the July 7 version strengthened the requirement that the law passed by Parliament could not
subsequently be amended. In an apparent concession to Hun Sen, the new text added amendments
calling upon judges to attempt to reach unanimous decisions. However, it also required their
disagreements to be spelled out in separate majority and minority views, which would allow an
international judge to explain his or her case separately from Cambodian judges. The UN text
strengthened formal provisions for the independence of the prosecutor, specifying that he or she must
act without government instructions. Picking up on clauses from the April 18 text, the July text also
introduced language providing for the foreign prosecutor to be assisted by one or more foreign deputy
prosecutors nominated by the United Nations. New phrases were added to the provisions on
investigations and trial and appeal proceedings further specifying that, while these should take place
according to existing procedures in Cambodian law, guidance could be sought in international standards,
although this would remain entirely optional. Provisions for the protection of witnesses and victims were
fortified by making the court as well as the government responsible for this function. The July 7 version
continued to grapple with the question of personal jurisdiction. A commentary incorporated into the UN
text headed “July 7, 2000 Draft,” for example, recalled that the United Nations had agreed in July that
personal jurisdiction should be limited to “senior leaders” and not many others. At the same time, the
commentary warned that the formulation in the draft law text approved by the Cabinet in January might
be framed too broadly in light of the number of defendants the court could reasonably be expected to
handle.

® See, e.g., “No Date Yet for Parliamentary Debate on Khmer Rouge Trial,” Kyodo, Phnom Penh,
July 27, 2000.

' Situation of Human Rights in Cambodia: Report of the Secretary-General, UN. GAOR, U.N.
Doc. A/55/291, Aug. 11, 2000.

2 “Cambodia Won't Discuss Khmer Rouge Trial at UN Meeting.” Reuters, Phnom Penh, Sept. 4,
2000.

* *Khmer Rouge Trial Not Top Priority for Cambodia: Minister, * Kyodo, Phnom Penh, Sept. 12,
2000.
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As the next session of the National Assembly — scheduled for October
16, 2000 — approached, the body’s Legislative Commission still had not
received any of the documents from Corell’s July visit. The draft law was not
on its agenda, leaving the Assembly and the public uninformed about the
 substance of the UN proposals and Hun Sen’s responses to them. In
mid—October, this lack of information became a matter of intensified public
controversy as documents from the July meeting began to leak. Members
of the Legislative Commission complained that they were unable to work
~ competently on the draft law without the July texts. In the meantime,
domestic and international human rights advocates criticized those
documents that were available.™

Despite these problems, on January 2, 2001, the National Assembly
approved legislation establishing the “Extraordinary Chambers in the Court
of Cambodia for the Prosecution of Crimes Committed during the period of
Democratic Kampuchea,” with the Senate adding its approval on January
15, 2001.” In mid-February, however, the Constitutional Council returned
the legislation to the National Assembly to correct a purported technical
error, namely, the fact that the law refers to a clause in the 1956 Criminal
Code that provides capital punishment for a “felony of the third degree,”
while the 1993 Constitution prohibits the death penalty.® As matters
currently stand, therefore, several steps remain in order for this legislation
to become law. In addition to re-passage by the National Assembly and the
Senate, the legislation must be approved by the Constitutional Council and
signed by the chief of state, King Sihanouk, or, in his absence, by the acting
chief of state, Chea Sim.

As of the end of June 2001, there had been little apparent movement
on the legislation. On May 22, 2001, UN Secretary-General Kofi Annan told
reporters that his office had received no communication from the
Cambodian government on the tribunal for six months and that there had
been no visible movement since the Constitutional Court's February
decision.” Although Prime Minister Hun Sen had previously indicated that
the revised legislation would likely be finalized before a donors’ conference
for Cambodia scheduled to take place in Tokyo on June 11-13, 2001, on

*“UN Accepts Flawed Tribunal for KR," Phnom Penh Post, Oct. 13-26, 2000.

** Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the
Prosecution of Crimes Committed During the Period of Democratic Kampuchea, 5th Session of the 2nd
Legislature, Dec. 29, 2000 and Jan. 2, 2001 [hereinafter "January 2001 DK Law”]. See Seth Mydans,
“Cambodian Deputies Back War Crimes Court,” NY Times Jan. 3, 2001.

® See Constitutional Council Decision No. 040/002/2001, Feb. 12, 2001.

7 "UN Urges Cambodia to Speed Up Khmer Rouge Trial Process,” Radio Australia, Australian
Broadcasting Corporation, May 22, 2001.
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June 5, 2001 Senior Cabinet Minister Sok An confirmed that the draft bill
would not be submitted to the National Assembly until after the conference.
He explained: “The government is too busy, so we decided to do it after we
return from the meeting.”®

On the last day of the donors’ conference, however, Prime Minister
Hun Sen predicted that the Khmer Rouge law could be enacted by August
with hearings starting by the end of the year. According to Hun Sen, “[w]e,
as the Cambodian government, would like to end the Khmer Rouge issue
as soon as possible ... We do not like [it] that the Khmer Rouge ghosts
continue to haunt us.”” This was followed by a post-conference briefing by
Senior Minister Sok An in which he claimed that donor countries made two
requests during the meeting that Sok An thought Cambodia would have “no
problem” fulfilling: the quick establishment of a Khmer Rouge tribunal and
the appointment of general auditors for Cambodia.** Some movement on
the former request occurred on June 22, 2001, when the Council of
Ministers voted to delete the death penalty clause from the Khmer Rouge
legislation. In comments made prior to the vote, Hun Sen claimed that the
“first job” for the proposed court will be the trials of the only two officials in
custody, Ta Mok and Duch, apparently because the maximum pre-trial
detention period under Cambodian law for Mok and Duch was to expire in
March 2002.%" UN Secretary-General Kofi Annan’s office was subsequently
reported as declaring that no internationally recognized trials could take
place until Cambodia had signed a legal memorandum of understanding
with the UN, a proposition that Hun Sen most recently appears to have
rejected by stating that “if the draft law is adopted, we will not practice the
agreement between the Cambodian government and the U.N."

The legislation tracks to a large extent the July 2000 draft document
that formed the basis of discussions between the Royal Government's Task
Force and the UN. It provides, for example, that the Court’s subject-matter
jurisdiction will include genocide as defined under the Genocide Convention
of 1948, crimes against humanity, and grave breaches of the 1949 Geneva
Conventions, as well as homicide, torture and religious persecution as

*® *Cambodia Khmer Rouge Trial Law Delayed Further,” Reuters, June 5, 2001; “Cambodia’s
Hun Sen Heads for Tokyo: Optimistic on Aid Package,” Associated Foreign Press, June 6, 2001.

™ “Khmer Rouge Trial Could Happen by Year-end,"” Reuters, June 13, 2001.

® “Cambodia Aid Package Boosts Relations with Japan: Minister,” Associated Foreign Press,
June 14, 2001.

* “Draft Law for Khmer Rouge Trial Amended; No Death Penalty,” Associated Press, June 22,
2001.

& Barbara Crossette, “Pact Sought on Khmer Rouge Trials,” NY Times June 28, 2001;
“Cambodian PM Comments Raise Doubts on Khmer Rouge Tribunal,” Associated Press, June 29, 2001.



